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a normative reference and a central repository of guidelines for underwater EOD 
operations. There is potential to improve the effectiveness and cost-efficiency 
of the sector by mainstreaming mine action concepts and lessons learnt into 
underwater EOD operations.

LEGAL ASPECTS OF LAND RELEASE

Handover

The legal aspect of land release that is most familiar to operators and MACs arises 
when survey or clearance work is complete and land is ready to be handed over 
to its owners and/or users. A handover or completion certificate is usually used 
to bring as much clarity as possible to this important transaction. The certificate 
normally includes:

• Location, name and any other identifying details of the site.

• Details of the organisation that has carried out the land release work.

• A general description of what work has been done (survey, clearance, 
BAC etc.) and whether land has been released through cancellation, 
reduction, clearance or a combination.

• A statement explaining the condition of the land (including any depth or 
device type limitations associated with the task definition) and setting out 
any limits to the assurances provided by the land release operator.

• Name and dated signature of the authorised representative of the land 
release operator.

• A statement of what external QA and QC functions have been applied at the 
site, with an explanation of any assurances provided by the external QA/QC 
agency.

• Name and dated signature of the authorised representative of the quality 
assurance/control agency.

• Name and dated signature of the individual authorised to accept the released 
land on behalf of the government or other land owner.

Clear handover procedures and documentation are critical to confident and 
efficient release of land, and often play an important role in the contractual process 
associated with payment for work. Handover is an important threshold in the 
transfer of responsibility (and liability) for land between operator and owner and 
is often referenced in paperwork relating to an operator’s insurance.
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Contracting

Globally the main legal mechanism for carrying out demining is through 
contracting. A contract is normally a time-limited agreement between a contracting 
agency and a contractor for provision of certain services and/or equipment. There 
are three main parties whose interests are fundamental to any contract:

1. The contracting agency

2. The contractor

3. The stakeholders.

Contractors are typically non-governmental organisations (NGO), commercial 
companies, national mine action bodies and/or military units. The most popular 
methods of engaging such actors are through grants (usually non-competitive) 
and contracts following competitive tendering processes.

Contracting agencies include national mine action authorities (NMAA) or 
national mine action centres (NMAC), UN agencies, donors and civil engineering 
companies. Stakeholders include all those individuals and organisations that have 
an interest in the performance of the contract, and the work defined within it.

In one common contracting model the contracting agency awards a contract 
for specific clearance assets and then tasks the contractor with exact areas for 
clearance. The contractor has no scope or incentive to change the areas presented 
for clearance and is only compensated for the capacity provided and the exact area 
cleared. This method of contracting may be effective when the characteristics of 
mined areas are understood, confirmed (CHA) and have already been clearly defined.

However, in many instances areas are not confirmed to contain mines and/or ERW 
and they may be only loosely described and roughly delineated as suspected hazard-
ous areas (SHA). In these cases internal management of the land release process 
and the contracting out of survey projects, often represents better value for money.

The land release process aims to release land from within SHAs and CHAs using 
the most efficient means. It is clear, however, that may be a real or perceived 
conflict of interest if a contractor makes most money from clearance work, but 
is expected to minimise the proportion of that type of work within a task area. 
In such situations, cost efficiency and confidence may be best achieved through 
contracting mechanisms that keep some of the land release decision-making 
functions within the contracting agency.
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The mine action community continues to be challenged to appropriately address 
the concept of land release through non-technical means in mine action contracts. 
When contracts do seek to delegate more complex land release decision-making 
responsibilities to the contractor, basic principles and authorities should be 
included in the contract text.

The principles associated with defining roles and responsibilities of different 
parties, and ensuring that there are no conflicts of interest should be extended 
to demining that is to be conducted under other formal agreements such as 
Memoranda of Understanding. IMAS 07.20 provides guidance on mine action 
contracting.

The manner in which mine action contracting is carried out has an important role 
in ensuring that land release activities are necessary, effective and efficient.

Liability

Formalisation of land release methodologies (that deliver cancelled or reduced 
land that has not been subject to clearance to a specified depth) and the frequent 
contracting of demining capacities have increased interest in, and underline the 
importance of, liability and insurance in mine action.

The possibility of one or more mines or other ERW remaining after the handover 
of a cleared area is real. An item of ERW may be missed during clearance, or land 
may have been incorrectly released by survey when it was in fact contaminated. 
Subsequently, an injury or death may occur. As liability is usually linked to 
non-compliance with an agreed policy or procedure, the contracting agency and 
national authority should try to answer the question of legal responsibility for the 
damage and injury this missed ERW would, or did, cause.

It is generally accepted that a State is responsible for the safety of its citizens, and 
it is the government that should address the issue of reducing mine and ERW 
hazards on its territory and minimising related accidents.

During demining activities, this responsibility is often transferred to the organisation 
carrying out the operation. On completion of the work the government, or other 
landowner, should re-assume its responsibility for the released areas. It helps if 
the State has a standard for victim compensation, and a policy for dealing with 
residual risk (defined in the IMAS as the risk remaining following the application 
of all reasonable efforts to discredit, remove, or destroy all mine or ERW hazards 
from a specified area to a specified depth).
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Individual occurrences are usually viewed on a case by case basis to see if there 
is evidence that the operator has been negligent. Among the global mine action 
community there is divergence in opinion regarding the party, or parties that 
should accept responsibility when an operator completes survey and clearance, 
and the area is to be handed over to the end user.

Not even IMAS-compliant full clearance, to a depth beyond the most conservative 
of the risk assessments, can offer absolute guarantees that an area is entirely free 
of explosive hazards. The IMAS does not attempt to stipulate universally applicable 
conditions for liability. Instead, they offer guidance based on experience and the 
available evidence. How is the quality of work being assessed? How is the residual 
risk understood and defined in the national legislation and standards for work? 
Is there a formal handover of land?

Questions of liability need to be considered, understood, resolved and agreed 
upon by the government, contracting agencies, contractors and stakeholders in 
affected communities, ideally before work starts. All stages in the process of land 
release should be documented, including decisions that were taken and what 
they were based upon. Information should be safely stored for future reference.

Insurance

Demining is carried out in a labour intensive and potentially hazardous 
environment, in which insurance is fundamental to addressing risks to people 
and material. Insurance is defined as the equitable transfer of the risk of a loss from 
one entity to another in exchange for payment of a premium. It should provide 
a measure of protection against negative consequences of an accident or other 
undesired human or material loss.

Importantly, insurance should not be perceived as providing mere protection, but 
also resilience for a client; enabling quick resetting of an operation or a person to 
a state close to that prevailing immediately prior to the loss. The cover available 
for demining personnel normally includes accidental death, loss of limb, and other 
permanent disability-related conditions, with cover for medical emergency and 
evacuation assistance, expenses and repatriation costs.

Within a well-developed market, other insurance may also be available to 
address contractors’ and employers’ concerns over the availability of equipment, 
interruptions to projects, aspects relating to professional advice and the 
consequences of accidents or incidents following their work. 10
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